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A primer on motions to vacate in traffic cases

By lLisa Dunn

magine, or perhaps this has already hap-

pened to you, a client comes into your of-

fice distraught because he just received
notice that his driving privileges are going to
be suspended for having too many rmoving
violations. The client proceeds ta tell you that
he failed to appear in court for the traffic vio-
lations because either a) he forgot; b) did not
think that it was required; <) put the wrong
date on his calendar; or d)"the dog ate it The
client said that he went on with his life ignor-
ing the consequences of not appearing in
court. The client comes to you because you
are the "expert”What do you do?

Do you take action with the Secretary
of State? Do you take action in the Circuit
Court that once had jurisdiction of the traffic
violations? This author suggests that to cor-
rect the client’s suspended license, a Motion
to Vacate should first be filed in the Circuit
Court.

When your client missed court, most
likely an ex parte Judgment of Conviction
was entered against him without further
notice pursuant to Supreme Court Rule 556.
When a conviction is entered and no cash or

a surety bond is posted, it will be reported
to the Secretary of State as an unsatisfied
judgment pursuant to 625 ILCS 5/6-306.6(a).
This will prohibit the renewal, reissuance or
reinstatement of driving privileges until fines
and costs are paid in full. if a valid driver's |i-
cense was posted as bond, the Secretary of
State will immediately suspend the drivers
license pursuant to 625 [LCS 5/6-306.3.

Most likely, by the time the client walks
into your office, more than 30 days have
passed since the entry of the Judgment of
Conviction. If, however, less than 30 days
have passed, your Motion should be based
upon 735 ILCS 5/2-1203(a); §5/2-1203(a) is
not the subject of this article. Once 30 days
have passed after the entry of the original
ex parte Judgment, the Court loses jurisdic-
tion and the only relief available is a properly
written petition to vacate pursuant to 735
ILCS 5/2-1401, Section 5/2-1401 of the lllinois
Code of Civil Procedure provides for relief
from both civil and criminal judgments after
30 days from the entry of the Judgment. The
likelihood of success of this motion largely
depends on your client and your ability to
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persuade the court.
What are the basic pleading elements of
the §5/2-1401 petition to vacate?

« Writing: The petition must be written,
Without a written petition, the law is very
clear that the court is without jurisdiction
to act, even absent an objection or “by
agreement” with the prosecutor,

« Affidavit: The petition must be support-
ed by an affidavit or “other appropriate
showing” An affidavit means that your
client must sign, under oath, and have his
signature notarized.

+ Factual elements: The petition must set

forth the factual allegations in support
of the existence of a meritorious defense
or ¢claim, This should not be a regurgita-
tion of the statute, but rather specific, ar-
ticulable facts supporting why the client
should not be convicted of the underiy-
ing offense, People v. Smith, 188 lil.App.3d
387 393, 544 N.E2d 413 at 416 (Il App.2d
1989),
Due diligence presenting the claim:
The drafter of the petition must include
specific language about the client’s due
diligence in presenting this defense or
claim to the circuit court in the original
action.

+ Duediligence in filing: The drafter of the
petition must include facts demonstrat-
ing that the client was not negligent in
failing to raise his proffered defense or
claim in the original proceeding resulting
in the entry of the judgment.

A §5/2-1401 petition to vacate is the
proper vehicle to correct such matters as
the death of a party befare judgment, in-
fancy where the party was not properly rep-
resented, incompetency at the time of the
judgment, and a valid defense which was
not made due to duress, fraud, or excusable
mistake. People v. Smith, 188 IlIL.App.3d 387,
392 N.E.2d 413 (lLApp. 2 Dist. 1989).

A petition that merely asserts that a meri-
torious defense exists without alsc pleading
the specific facts supporting that alleged
defense may be reversed if raised on appeal.
People v. Mogilles, 136 1ILApp.3d 67, at 73, 482
N.E.2d 1114 at 1118. Thus, it is extremely im-
portant for the drafter to set forth the specific
facts of the defense rather than reciting that
the client has a meritarious defense.

In addition to your properly pled petition
to vacate, you must remember that there is
a filing fee. Section 705 ILCS 105/27.1a. re-
quires that the petitioner/movant pay a fil-

ing fee to the clerk of the circuit court when
the petition is filed or motioned in court. The
amount of the filing fee differs by county,
so please remember to the check with the
clerk’s office of the county in which you in-
tend to file the petition.

Proper notice must be given to all parties
affected by the petition. If you are unsure
whether the case was prosecuted by a local
prosecutor or the State’s Attorney, it is always
a good practice to give both entities notice
of the petition.

When will the suspension of your client’s
driver’s license be removed by the Secretary
of State?

Please note that the mere filing of the pe-
tition does not affect the Secretary of State’s
action to suspend the driver's license, The
suspension will only be removed if a) the
Court grants your petition; and b) the Court
imposes a disposition of something other
than a conviction. Thereafter, a “transcript”
of the proceeding should be obtained and
delivered to the Secretary of State. In some
counties, the clerk’s office will do this aute-
matically and in others, the petitioner/mov-
ant is offered the opportunity to deliver it to
the Secretary of State. The practitioner is welf
advised to inquire about the local procedure

prior to appearing in court.

Once the Secretary of State recelves the
record vacating the conviction, it usually
takes one to two weeks for the suspension
to be lifted. Please remember that the sus-
pension will not be automatically removed if
your client has to pay a fee to the Secretary of
State, You or your client can check the status
of driving privileges by calling the Secretary
of State at 217-785-8619. You will need your
client’s driver's license number,

A properly pled §5/2-1401 petition to
vacate can be a highly effective and expedi-
tious means to "correct” your client’s actions
from failing to appear in court and the re-
sulting suspension of his driver’s license. If
successful, your client will perceive you as
a smooth and successful attorney who was
well-equipped to help him regain his driving
privileges. B

Lisa L. Dunn is an attorney with an office in Ar-
lington Heights, She represents clients in criminai
and traffic matters in Lake and Cock County. She
is also a former Hearing Officer with the Sacretary
of State, Department of Administrative Hearings,
and has extensive experience with DUI license
reinstatement hearings, BAIID violations, and in-
terpretation of the rules and regulations of the
Secretary of State.
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